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The Constitutionality of the Pres- 
ident’s Seizure of the Steel 
Industry 


x 


Miss MentscuikorF: As everybody knows, the President has seized 
the steel industry because management refused to accept the recom- 
mendations of the Wage Stabilization Board, and this refusal led to a 
strike order by the union. The validity of the President’s action is now 
pending before the Supreme Court. 

Apart from the labor issues involved, two epaeiationel issues are 
presented. The first is whether in seizing the steel industry the Presi- 
dent has acted within the scope of his constitutional power. The second 
is, if the President has acted unconstitutionally, should the Supreme 
Court, by affirming the injunction issued by Judge Pine, review and 
_repudiate the President’s action? 

Mr. Crosskey, you have studied constitutional law and history for 
twenty-five years, what is your position? 


Mr. Crosskey: As I see it, the primary question presented by the 
steel-seizure case is the very simple one of whether the President of the 
‘United States is above the law or subordinate to it. The answer that the 
Constitution itself very clearly provides is that the President is subordi- 
nate to the law, for the Constitution says, in terms plainly admonitory, 
that the President shall take care that the laws be faithfully executed. 
The President certainly cannot be said to be faithfully executing laws 
when he is proceeding inconsistently with them. That the President, 
through his agent, the Secretary of Commerce, is so proceeding in the 
steel-seizure case is clear. 
_ What laws, it may be asked, is the President violating? In the first 

lace, he is violating the property laws of every state in the Union in 
which the seized steel plants exist. Under these state laws the owners of 
e steel plants are entitled to the possession and use of their plants. 
These rights the President is denying to the owners in contravention of 


Ps THE UNIVERSITY OF CHICAGO ROUND TABLE 


the laws of the states; and these state laws are among the law which 
the President has sworn faithfully to enforce. 

There is no doubt about this, for in early drafts of the Constitution 
the presidential duty of law enforcement was limited to the laws of the 
United States; but, late in the Federal Convention’s sessions, when the | 
ensurance of domestic tranquillity was added as one of the objects of 
the new government, this limitation was removed and the President’s 
duty thus broadened to its present form in which it covers all the laws, 
whether state or national in character. 

These state laws of property are not, however, the only laws that the 
steel seizure violates. In addition, it completely disregards and ignores} 
and hence fails faithfully to execute the provisions of the Taft-Hartley} 
Law, which Congress enacted in 1947, to provide a remedy or mode of 
proceeding in the very sort of situation in which the steel seizure was 
made. It is true the Taft-Hartley Act did not make it the President's 
absolute duty to seek a settlement in every labor dispute by applying its 
procedure; but the Act did provide the procedure which the President 
was to pursue when he did seek a settlement. And since Congress had 
provided this procedure, it was certainly not open to the President, 
sworn faithfully to execute this law, to invent another procedure of his 
own not provided in the Constitution or in any act of Congress and 
then to pursue that procedure instead. 

The action of the President, both as it relates to the Taft-Hartle 
Law and as it relates to the state laws of property, which I mentione 
first, is a clear violation of a duty imposed upon the President of th 
United States by the Constitution of the United States in most expres 
and explicit terms. It ought, therefore, unquestioningly to be enjoin 
by the courts of the United States. 


Miss Mentscurkorr: Mr. Nathanson, you too are a teacher and stu 
dent of constitutional law. What is your view? 


Mr. Natuanson: I also view with alarm the entire steel situation, bu 
I believe my basic concern is quite different from that of Mr. Crosskey 
I am concerned that we are looking to the courts to provide a kind o 
constitutional protection against abuses of power which the courts ar 
not historically intended to provide and which they are not properl 
equipped to provide. 

In order to make my position clear, it is necessary for me to draw 
distinction between the existence of a general power in the President t 
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take this type of action in a serious and grave national emergency (and 
in any such situation) and the proper exercise of such power in a 
particular situation. 

With respect to that first, the general existence of the power, I believe 
that the unsoundness of a judicial ruling that the President may never 
take such action is demonstrated both by our past history of comparable 
presidential action in great emergency and also by our common-sense 
realization that in this complex and uncertain world we may again be 
faced with similar situations where the safety of the Republic veritably 
depends upon the President’s action in seizing and placing under tem- 
porary government operation private property without prior govern- 
mental authorization. 

Now, with respect to the second question, the propriety of the exer- 
cise of that power in this particular instance, it seems to me that its 
resolution requires a knowledge of so many complex factors relating 
to our entire military needs, of the foreign dangers which may be 
threatening us, and of the actual conditions of our industrial production 
that no court can properly be expected to assess the emergency in the 
light of those considerations and to make a determination with respect 
to it. 


Miss MentscuikorF: I take it that your position, then, is that the 
Supreme Court has no power to review the existence of an emergency? 


Mr. Natuanson: Yes. I think that that would follow. And I would 
also think, in disagreement with Mr. Crosskey, that therefore the 
Supreme Court should not issue an injunction in this case. But I would 
also like to emphasize that it does not follow from any such decision 
that the Supreme Court, therefore, approves what the President has 
done or settles for the country generally the question of whether this 
was a proper exercise of power or an abuse of power. 


Miss Mentscuixorr: Where do you find in the Constitution the exist- 
ence of these emergency powers which you attribute to the President? 


Mr. Natuanson: Of course I cannot point to any specific language 
_ in the Constitution which refers to an emergency. I can point to the 
_ general provision vesting executive power in the President, the powers 
making the President the Commander-in-Chief of the Army and Navy, 
and the provision to which Mr. Crosskey has referred, making it the 
duty of the President to see that the laws are faithfully executed. I sug- 
gest that the very duty to see that the laws are faithfully executed may 
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itself imply the need to take this type of action in an emergency where 
a breakdown of our whole economy, or of a particular vital sector of 
the economy, may make it impossible for the President to carry out all 
the other laws which he must carry out if he is to see that they are 
faithfully executed in accordance with his duty. 


Miss Mentscurkorr: Mr. Crosskey, do you agree with Mr. Nathan- 
son that the President has emergency power to act in a situation such as 
that presented by the steel seizure? 


Mr. Crosskey: No, I do not. I recognize, of course, that the initial 
provision of the article of the Constitution relating to the presidency 
was intended to operate as a general executive grant. The first Congress 
recognized this in the Removal Power Controversy in 1789, and the } 
Supreme Court of the United States recognized it in the Myers case 
in 1926. However, on both occasions it was also recognized that the 
general grant was qualified by all the more specific provisions on the 
subject of executive power which the Constitution contains. And these } 
more specific qualifying provisions are very numerous—far more 
numerous than is, I believe, generally recognized. 

One of these qualifying provisions is the presidential duty of law 
enforcement to which I earlier referred. It was inserted in the Consti- 
tution and inserted in sweeping terms. It was for the purpose of 
blotting out every surviving vestige under the standing law of the 
once extensive executive power of the English kings to dispense with 
the laws. It was the absolutely unqualified and sweeping character of 
this presidential duty of law enforcement which necessitated the enu- 
meration in the Constitution of the presidential power of granting re 
prieves and pardons. This pardoning power was a part of executiv 
power under the standing law, and, but for the enumeration of thi 
sweeping presidential duty of law enforcement, the pardon powe 
would have passed to the President under the general grant of th 
executive power in the introductory provision of the article of the Con 
stitution relating to the President. But this pardoning power is the onl 
dispensing power which the President is given in the Constitution, an 
the fact that the Federal Convention considered it necessary t 
enumerate this power in order to ensure that the President would hav 
it shows conclusively that they thought they had blotted out all execu 
tive power of acting outside or above the law by the sweeping presi 

dential duty of law enforcement which they had enumerated. 
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So, I think that it can very confidently be concluded that the Presi- 
dent has no such power except the reprieve and pardon power which 
he is specifically given. 


Miss Mentscu1korF: Does that mean that you believe that the Presi- 
dent has no emergency powers? 


Mr. Crossxey: I suppose that he has some scant powers of dealing 
with true emergencies, situations which are both exigent and unfore- 
seen. But I believe that his power in that respect is very largely limited 
to maintaining the status quo until such time as Congress, which must 
act more deliberately, can have time to act. 


Miss MentscuikorF: Mr. Nathanson, would you agree that there is a 
very limited quality to the definition of emergency? 


Mr. Natuanson: I think that it is limited in a general sense. I doubt 
that it can be limited in the specific sense. I doubt that we can define 
now just what an emergency is, because it seems to me that the very 
nature of an emergency is that it is unforeseeable and undefinable in 
advance. 


Miss MentscutkorF: What your basic position is, as I understand it, 
is that in any event the Supreme Court should not review the ques- 
tion of the existence of an emergency. 


Mr. Natruanson: Yes, I think that that is correct. I would like to 
make it clear that I am not disagreeing with Mr. Crosskey’s proposition 
that the President is not above the law, particularly not above the Con- 
stitution. Of course he is subject to the Constitution. The question that 
we have is how we are going to keep him subject to the Constitution. 
And I am suggesting that, with respect to this particular problem, it 
is not the function of the Supreme Court to keep him within the ends 
of his proper power. 


Miss MentscuikorF: Let us suppose that the President’s action was 
such as was prohibited expressly by the Constitution; would you feel 
that the Supreme Court had the power to review it? 


Mr. Natuanson: Yes. I think that in such a situation I would agree 
that recourse to the courts was appropriate and that a judicial review 
would be appropriate if there were such an explicit provision. 

Of course, my concern is that we delude ourselves if we think that 
judicial review provides much of a safeguard in such a situation, be- 
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cause a President who will violate explicit constitutional provisions may 
just as easily and may well violate explicit court orders. However, in 
this case I do not think that we have such an explicit situation. 

Of course it may be suggested that this is a taking of property and a 
violation of due process or just-compensation provisions of the Consti- 
tution. However, I think that that is clearly not involved, because it 
would be, I believe, generally agreed that Congress could provide for 
just this kind of invasion of private interest, and that if there is a right 
to compensation for any losses which are suffered—and I think that 
there probably is—the same right would apply in the case of presi- 
dential seizure without prior congressional authorization as in a situa- 
tion where the authorization was provided by Congress in advance. 


Miss MentscuikorF: In other words, you do not believe that in this 
particular case there is an explicit constitutional prohibition on seizure. 
Let us suppose, however, that there were an explicit prohibition on 
seizure in an act of Congress; would you feel that the Supreme Court 
ought to review the action of the President in that situation? 


Mr. Naruanson: That is an even closer and a harder question, and 
there might be considerable disagreement with respect to the particular 
question. However, I would be inclined to agree that if the provisions 
given by statute were absolutely clear and explicit and left no doubt 
that it was the congressional determination that this particular method 
of trying to meet the situation should not be used and that this was the 
situation which Congress had in mind, then the President’s duty to see 
that the laws were faithfully executed would be itself circumscribed by 
the explicit statutory provision. 


Miss Mentscuixorr: Let us suppose that Congress, after request by 
the President, had refused to authorize such action. Would you then 
believe that it was proper for the Supreme Court to intervene? 


Mr. Naruanson: No. I think that then we would be back with the 
original problem which we have, although the wisdom of the Presi- 
dent’s action might be even more questionable. 

Miss Menrscurkorr: Mr. Crosskey, do you agree with Mr. Nathan- 


son’s statements that avoidance of action by Congress is, in part, a 
justification for emergency action by the President? 


Mr. Crosskzy: No, I do not. I think that it is beyond dispute that the 
power to proceed in emergencies in disregard of existing laws is no- 
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where actually given to the President in the Constitution. And if he has 
such power, he has it despite the specific provision in the Constitu- 
tion that he shall take care, faithfully, to execute the laws rather than 
to disregard them. They are not equivalent. If, then, such power exists, 
it can exist I think only in situations which are truly exigent, as I con- 
cede the steel situation is and, in addition, which are genuinely unfore- 
seen in character. But I think that it is clear that no situation as to 
which Congress has actually legislated, as it has with respect to the 
steel situation in the Taft-Hartley Law, can possibly be said to fall into 
the category of the unforeseen. The fact that Congress has legislated it 
with respect to the situation shows that it was foreseen. 

What is really involved in this whole matter is what arm of the 
national government has the supreme directive power under the Con- 
stitution. The Constitution begins by giving Congress all the legislative 
powers thereunder. Those are the words—“all legislative power.” And 
the power of legislation, it is generally agreed, is the supreme directive 
power in government. But at the time that the Constitution was drawn 
there were may fields wherein the Executive, in the exercise of what 
were then deemed to be executive powers, could proceed very largely 
in independence of the legislature. The Federal Convention desired to 
remedy this, so in the eighth section of the first article of the Constitu- 
tion it transferred various of these executive powers to Congress. The 
number of powers given Congress, either partly or wholly, with a 
motive of limiting the Executive, is very great indeed. They include 
more than half the powers listed as powers of Congress under the 
eighth section. And having transferred all these executive powers to 
Congress, the Convention then provided that Congress should have 
power to make all laws which should be necessary and proper for 
carrying these powers into execution. In addition, Congress should have 
power to make all laws necessary and proper for carrying into execution 
all other powers vested in any department or officer of the government; 
_ and, in addition, power to make all laws which should be necessary and 
proper for carrying into execution all powers vested by the Constitution 
in the government of the United States as a whole. I do not see how 
the power of lawmaking could have been given to Congress in any 
more comprehensive terms, and the power of making laws is certainly 
the power of direction. 

But there is more than this. In a still later provision of the Constitu- 
tion it is provided that the laws made in pursuance of this new Consti- 
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tution—and as I have just indicated, Congress was given the monopoly 
of making all such laws—these laws are made a part of the supreme 
law of the land, together with the Constitution itself and the nation’s 
treaties. A noteworthy thing about this provision is that no act of 
the President alone is part of the supreme law. The plain inference, 
therefore, is that the President is subordinate under the Constitution to 
the directions of the Congress and as to every power he possesses. 
And I think, therefore, when Congress has acted with reference to a 
situation, there is no room for presidential invention such as in- 
volved in this steel-seizure case. 


Mr. NartHanson: May I interrupt? It seems to me that you are now 
assuming that the congressional direction here—and I suppose you 
refer to the Taft-Hartley Act—left no discretion whatsoever to the 
President. Certainly it is not my understanding that the Taft-Hartley 
Act requires the President to take a particular course of action or ex- 
plicitly eliminates another course of action. We have at least the word 
of the general counsel of the CIO, in the arguments before the Supreme 
Court, that when the President asked for a delay of ninety days or 
more in the union’s strike call, it was acceded to by the union on the 
understanding that the Taft-Hartley Act would not be employed 
against it. Therefore, it seems to me we may well be now at the very 
position that we would have been if the Taft-Hartley Act had been 
used. 


Mr. Crosskey: In other words, you mean that the President of the 
United States made an agreement with the labor leaders not to perform 
his presidential duty. I cannot see that at all. Congress occupies the 


field. 


Miss MentscutkoFrF: But how about Mr. Nathanson’s other point, 
which is that even if the President had acted unconstitutionally, none- 
theless the Supreme Court was not designed to have the final say over 
the constitutionality of the President’s actions? 


Mr. Crossxey: I agree with this, of course. I agree that the framers of 
the Constitution probably never intended the Supreme Court to mark 
out the limits of the presidential power. But then I think too that they 
never expected the Court to have the power to mark out the limits of 
the powers of Congress. The original notions of the framers of the 
Constitution came out in the Removal Power Debate in 1789, which 
took place within a few months after the organization of the govern- 
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ment. They were stated in that debate by James Madison. He spoke for 
the majority in Congress, and the action afterwards taken by the 
majority is comprehensive only in the light of the theories of constitu- 
tional construction which Madison announced. Madison’s position was, 
first, that the Supreme Court of the United States had no more power 
in marking out the powers of the various departments of the govern- 
ment than did the President, the House, and the Senate. He main- 
tained, second, that the involvement of a department’s own powers in 
any particular question at issue was essential and sufficient to give it the 
right to interpret the Constitution in that connection. Madison main- 
tained, further, that, when the interested departments agreed on any 
particular point, that settled the question as against any noninterested 
department of the government. And he said that, where the interested 
departments could not agree with respect to any particular matter, that 
matter was to be settled by adjustments between them. 

With respect to the particular matter of the President’s removal 
power, Madison maintained that if the House and Senate and the 
President agreed with respect to that particular subject, it would decide 
all similar cases in the future. In other words, it would be binding on 
the one uninterested department of the government, the Supreme Court 
of the United States. He maintained that the right of the House to 
participate in deciding the question resulted from the fact that its 
power to establish offices, which it shared with the Senate, was at issue 
in the case. 

If these original ideas of the Federalist party, which was the party 
of the framers of the Constitution, were to be applied in this steel- 
seizure case, I would agree, of course, that the Court would be pre- 
cluded from decision; but the case at issue involves the relations of the 
President and Congress. The Court’s prerogatives and duties under the 
Constitution are in no way involved; and, if the original ideas were 
followed, I agree that the Court would be without power to decide. 
The situation would be one for the House and Senate to handle under 
their powers of impeachment. 

But we all know that those powers do not work to check a President 
when his own party is in power in Congress, and especially in an elec- 
tion year. And, of course, Presidents take these matters into account 
when they act. 

The custom of allowing the Court to decide questions of constitu- 
tional interpretation has arisen in spite of the original intention of the 
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framers, and the present incumbent of the presidential office has ex- 
pressed himself as willing to abide by the decision of the Court. In 
these circumstances I confess that it seems to me desirable that the 
Court should decide this question. I agree that judicial review may not 
be the best imaginable preservative of the features of the Constitution 
which are endangered by the steel-seizure case, but at least they are 
better than none at all. 


Mr. Natuanson: My concern here is that we seem to be waiting for 
judicial review when there really are other solutions to the problem. 

It may be true that impeachment is not a real solution, but it is true 
that there are other real limitations on the President’s power, particu- 
larly congressional powers over the purse, which may provide a much 
more real and satisfactory limit upon what the President can do than 
an appeal to the frail reed of judicial review in such a situation. 


Miss MentscuikoeF: Is it your position that, if impeachment were a 
possible remedy, then impeachment should take place in this situation? 


Mr. Natuanson: No. I rather doubt that the situation here is such a 
grave abuse of power that impeachment would even be justified, since 
the President has, in effect, said that he has taken this action because he 
believes that a holding action of a sort is necessary while Congress 
determines what sort of policy should be applied. 

My suggestion is that instead of waiting for an answer from the 
Court, which can be only a negative answer—where the necessity that 
we have here is for an affirmative answer—an affirmative answer can be 
given only by Congress. Therefore, Congress should now be proceeding 
with the job of giving an affirmative answer to the crisis which still is 
confronting us. 


Miss MentscuikorF: Then I take it your position further is that, if 
Congress does not act, then it is up to the people to elect new congress- 
men who will act in this situation? 


Mr. Natuanson: I suppose that always we come back to that. I am 
reminded of the statement of Judge Learned Hand in a famous speech, 
when he said: “Liberty lies in the hearts of men and women. When it 
dies there, no constitution, no law, no court, can save it. No constitu- 
tion, no law, no court can even do much to help it. While it lies there it 
needs no constitution, no law, no court to save it.” 
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In other words, the Constitution is still ours, not the courts’, and it is 
we who must protect it in the last analysis. 


Miss MentscuikorF: I take it that we have only one area of agree- 
ment in this situation. Both of our experts believe that the President’s 
action was improper. Their reasons differ. Mr. Crosskey believes the 
impropriety rests in the fact that the constitutional duty of the President 
was violated, since no real emergency existed. Mr. Nathanson believes 
that the President, subject to review only by the Congress and ulti- 
mately by the people, has power to determine the existence of emer- 
gency and that the action of the President was probably unwise at most. 

Mr. Crosskey and Mr. Nathanson further disagree as to whether the 
Supreme Court should review the action of the President. On that they 
differ only in deciding what is the most effective method of obtaining 
constitutional compliance by the Executive in a situation where both 
agree that executive power tends to encroach upon the prerogatives of 
Congress and of the people. 


Mr. Natuanson: I would like to add a statement which came to my 
attention in a comment by Marquis Childs, on this very situation, in 
which he said: “Perhaps the real meaning of the steel controversy is that 
it is only in reasonable compromise within the framework of broadly 
defined authority that the American system, and with it all our liberties, 
can be preserved. If one segment or another segment sets out to arrogate 
all power to itself, then a violent and shattering clash becomes in- 
evitable.” 

I suggest that here we must seek the area of permissible compro- 
mise—not for some final, definitive answer. 
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Excerpts from 
THE BRIEFS PRESENTED TO THE UNITED STATES 
SUPREME COURT 
* 


FROM THE BRIEF FOR THE STEEL COMPANIES 


QUESTIONS PRESENTED 


The questions presented, which were correctly resolved by the Dis- 
trict Court, are: 

1. Whether Mr. Sawyer had any lawful right to seize the plaintiffs’ 
properties on April 8, 1952, to retain possession of those properties and, 
as an incident of that possession, to impose on plaintiffs, by executive 
fiat, new wage scales and terms of employment. 

> Whether the Executive has “inherent power” under the Constitu- 
tion to authorize seizure of private property on the claim of a “national 
emergency” when Congress has provided a different remedy—specif- 
ically excluding seizure—for just such a “national emergency.” 

3, Whether plaintiffs, faced with irreparable injury and lacking any 
adequate remedy at law, are entitled to equitable relief in the form of 
the preliminary injunctions issued by the District Court... . 


SUMMARY OF ARGUMENT 


This is not a case where the claim can be made that the Executive 
Branch is compelled to act to meet a sudden and unanticipated na- 
tional emergency in a situation where no statutory remedy is available. 
On the contrary, it is action taken for the purpose of settling a labor 
dispute by executive fiat, inconsistent with, and contrary to, the remedy 
expressly provided by Congress to meet just such a situation, 

The seizure of plaintiffs’ properties and Mr. Sawyer’s other action, 
including his threatened unilateral changes in wages and working con- 
ditions, are unlawful and completely without authority under the Con- 
stitution and laws of the United States. ‘They are contrary to the tradi- 
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tions of the common law upon which the Constitution was founded. 
They are not warranted by the Constitution itself,—either in its terms 
or as construed from the beginning of the Republic until now. ‘They 
cannot be justified either on the theory of executive responsibility to 
“take Care that the Laws be faithfully executed,” or under the Presi- 
dent’s power as Commander in Chief, or on any theory of “inherent 
powers,” 

The seizure, and Mr. Sawyer’s threatened action with respect to 
changing wages and working conditions, have caused and will cause 
plaintiffs irreparable injury for which there is no adequate remedy at 
law and for which money damages are not recoverable. ... 


B. THERE WAS AND COULD BE NO VALID REASON FOR DISREGARDING THE 
REMEDY PROVIDED BY CONGRESS AND ADOPTING INSTEAD AN 
ENTIRELY INCONSISTENT AND UNLAWFUL PROCEDURE 


It was asserted in the District Court, and it may be asserted here, that 
the President is not required by law to set in motion in any given case 
the procedure prescribed by the Labor Management Relations Act, But 
it does not follow that by failing to use the procedure provided by Con- 
gress the Executive can thereby create for itself a right to invoke un- 
warranted emergency procedures altogether contrary both to the Con- 
stitution and to the plain intent of Congress. 

In the District Court, the chief excuse advanced for not following the 
procedure laid down by Congress was that during the period from the 
commencement of negotiations in November 1951 to their breakdown 
in April 1952 the Union had voluntarily allowed its members to remain 
at work for more than the 80-day “cooling-off period” prescribed by 
the Labor Management Relations Act. It is not claimed that this volun- 
tary abstention by the Union operated to bar the Government, on any 
theory of estoppel, from using the remedies provided by Congress; and 
during this voluntary abstention period there was of course no resort to 
_ the procedures laid down by the Act, including particularly the provi- 
sion for a secret ballot of the employees to ascertain whether they 
wished to accept the last offer of settlement made by management. 

It has also been suggested that resort, either at the time of the seizure 
or now, to the remedy provided by Congress might be futile, since it 
might simply postpone the problem for another 80 days. This is sheer 
speculation. Among other things, the argument leaves out of account 
(i) that during the 80 days there might be a settlement, (ii) that the 
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members of the Union by secret ballot under §209 of the Act—an 
opportunity denied to them under the present procedure—might choose 
to accept management’s last offer, and (iii) that within the 80 days there 
would be ample time for Congress to provide the necessary remedies 
along the lines already mentioned, ‘The mere claim that the remedy 
provided by Congress might not work is no excuse for disregarding it 
and resorting instead to entirely extra-legal action. ... 


POINT II 
THE SHIZURE OF PLAINTIPES’ PROPERTIES AND MR, SAWYER’S OTHER ACTION, 
INCLUDING THAT THREATENED WITH RESPECT TO WAGES AND OTHER CON- 
DITIONS OF EMPLOYMENT, ARH UNLAWFUL AND UNCONSTITUTIONAL 


Mr. Sawyer’s seizure and control of plaintiffs’ plants and other facili- 
ties, including his threatened action with respect to terms and condi- 
tions of employment, are based on the claimed authority of Executive 
Order No, 10340, The Order by its terms purports to be issued under 
the “Constitution and laws of the United States.” In fact, the Order 
and Mr, Sawyer’s action thereunder find support in no constitutional 
provision or law of the United States. 

As is clear from the memorandum filed on Mr, Sawyer’s behalf in the 
District Court, the asserted right to seize and exercise control over the 
steel industry—including the right to supplant the steel companies in 
collective bargaining and to change terms of employment—rests solely 
upon a claimed prerogative or “inherent power” of the President as 
Chief Executive and as Commander in Chief of the armed forces. 
These purported rights are claimed to inure to the Executive simply by 
virtue of his office. Under Mr, Sawyer’s position the President may 
exercise virtually unlimited powers in any field where he chooses to say 
that an emergency exists, For, in his counsel’s view, the Executive 
declaration of emergency is non-reviewable and, once the emergency is 
proclaimed, the Executive action is beyond the control of the Courts, 

This position was thus stated by Mr. Sawyer’s counsel in the argu- 
ment before Judge Pine: 

The Court; So you contend the Executive has unlimited power in time of an 
emergency? 

Mr. Baldridge: We has the power to take such action as is necessary to meet 
the emergency, 


The Court: Uf the emergency is great, it is unlimited, is it? 
Mr. Baldridge: 1 suppose if you carry it to its logical conclusion, that is true. 
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But I do want to point out that there are two limitations on the Executive power, 
One is the ballot box and the other is impeachment, 

The Court: Then, as I understand it, you claim that in time of emergeney 
the Executive has this great power, 

Mr. Baldridge: That is correct. 

The Court: And that the Executive determines the emergencies and the Courts 
cannot even review whether it is an emergency, 

Mr. Baldridge: That is correct. 


The Court: So, when the sovereign people adopted the Constitution, it 


enumerated the powers set up in the Constitution but limited the powers of the 


Congress and limited the powers of the judiciary, but it did not limit the powers 
of the Executive, 

Is that what you say? 

Mr. Baldridge: That is the way we read Article Il of the Constitution, 


It is our position that the President is accountable only to the country, and 
that the decisions of the President are conclusive, 


This concept of unbridled and unchecked executive power is pre 
sented in its most extreme posture by the action here challenged, The 
seizure reflects a complete disregard of the statutory machinery estab 
lished by Congress, in keeping with its responsibility under the Consti- 
tution, for the handling of the labor dispute in the steel industry, Again, 
in flat disregard of the Congressional mandate guaranteeing an em 
ployer the right to bargain collectively with his employees, Mr, Sawyer 
has announced his intention to increase the wages of plaintiffs’ eme- 
ployees and has declined to give any assurance that he would not do 
this while the case was sub judice. In essential analysis, this is an at 
tempt, without any vestige of statutory authority and solely on the 
assertion of inherent executive power, to appropriate plaintiffs’ funds 
for payment of wages in whatever amounts Mr, Sawyer may choose to 
establish, .. . 


B, THE CONSTITUTION PROVIDES NO AUTHORITY FOR THI SRIZUI OR FOR 
MR, SAWYER'S OTHER ACTIONS 
As is well known, the framers of the Constitution believed firmly that 
in a tripartite form of government lay one of the surest safeguards of 
the people’s liberties. They took especial care, therefore, to prevent 
any concentration of executive and legislative powers in the same hands, 
Article I, sec, 1 of the Constitution unequivocally vests in Congress 
alone all legislative powers granted. Article I, sec. 8 enumerates powers 
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granted to Congress—including the power to “lay and collect Taxes, 


Duties, Imports and Excises, to pay the debts and provide for the com- | 


mon Defense and general Welfare of the United States” [cl. 1]; “to 
regulate commerce * * *” [cl. 3]; and several powers relating to the 
declaration and waging of war [cl. 11-16]. Section 8 concludes with the 
authorization “To make all Laws which shall be necessary and proper 
for carrying into execution the foregoing Powers, and all other Powers 
vested by this Constitution in the Government of the United States, or 
in any Department or Officer thereof” [cl. 18]. In this clear-cut fashion 
the Constitution places in Congress the exclusive power to enact all 
laws necessary for the welfare and defense of the nation. The responsi- 
bility for legislation to cope with emergencies, both military and other- 
wise, is categorically vested in Congress. 

The office of the Presidency is covered in Article II. It opens with a 
provision [sec. 1, cl. 1] that “The executive Power shall be vested in a 
President of the United States of America” and proceeds to define that 
power. The responsibilities assigned to the President, in keeping with 
the division of powers basic to the tripartite system of government, are 
intrinsically executive and administrative. The provisions of the Article 
upon which Mr. Sawyer apparently relies as authority for his actions, in 
addition to the clause just quoted, are these: 

Section 2. The President shall be Commander in Chief of the Army and Navy 
of the United States, and of the Militia of the several States, when called into the 
actual Service of the United States; ** * = 


Section 3. * * * he [the President] shall take Care that the Laws be faith- 
fully executed * * *. 


The duty to execute the laws is by its terms an executive function—to 
implement and administer the laws enacted by Congress. It is equally 
clear, as a matter of both history and settled judicial interpretation, that 
the President’s military power as Commander in Chief is limited to 
a command or executive function—the direction of the armed forces. 
The President’s military functions do not encompass any power to 
legislate on war or related questions. 

Although the Executive, as is apparent from Executive Order 10340, 
claimed in this case to be acting pursuant to a power asserted to exist 
in a national emergency, it will be observed that the Constitution no- 
where confides in the Executive any express power to take such un- 
defined action as he deems best for the public interest, either in an 
emergency or otherwise. On the contrary, Article II, Section 3, provides 
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that from time to time the President shall “give to the Congress Infor- 
mation as to the State of the Union, and recommend to their Considera- 
tion such Measures as he shall judge necessary and expedient” and may 
“on extraordinary occasions” convene both Houses or either of them. 

Thus the power to frame measures and provide legal remedies, on 
both ordinary and extraordinary occasions, is reposed exclusively in the 
Legislative Branch. ... 

Moreover, the power as Commander in Chief, being strictly military 
in character, is designed for exercise only within the theatre of war.... 
The nationwide properties of the steel industry situated throughout the 
continental United States and seized indiscriminately regardless of what 
proportion or type of products were designed for military use, certainly 
cannot be characterized as being within a theatre of military operations. 

Although the Presidential power as Commander in Chief justifies 
the taking or destruction of property when the stringent requirements 
for its exercise are present, it does not encompass the function of 
eminent domain. When, as in the present situation, there is no founda- 
tion for interference with private property under the President’s mili- 
tary power, any taking of property must be made under the Con- 
gressional power of eminent domain. Taking of property for public 
use is a power of the legislature; the right of the executive department 
to take property by eminent domain must be based on Congressional 
authorization. “The taking of private property by an officer of the 
United States for public use, without being authorized, expressly or by 
necessary implication, to do so by some act of Congress, is not the act 
of the Government.”. . . 


G. DENIAL OF THE SWEEPING EXECUTIVE POWER HERE CLAIMED WILL 
NOT LEAVE THE GOVERNMENT POWERLESS TO MEET AN EMERGENCY 


Negation of the sweep of executive power which is here claimed for 
Mr. Sawyer’s actions would not result in a sterile construction of the 
Constitution or leave the Government powerless to deal with emergen- 
cies within the framework of the Constitution. It is true that the Con- 
stitution is a dynamic and continuously operative charter of govern- 
ment which is capable of meeting the varying demands of our society; 
but it does not follow from that that the executive here challenged must 
be recognized as valid. The executive is not the only branch of the 
Government which is concerned in the matter. As the District Court 
_ stated, in pointing out the role of Congress: 
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* * * our procedures under the Constitution can stand the stress and strains 
of an emergency today as they have in the past, and are adequate to meet the 
test of emergency and crisis. 


CONCLUSION 


Whether the position be baldly stated as in the District Court—or an 
effort made superficially to present it in less extreme form—the conclu- 
sion remains inescapable that counsel for Mr. Sawyer rely on a doctrine 
of Executive immunity from constitutional limitations and judicial re- 
straints. They seek to justify a seizure, clearly without any vestige of 
support in the Constitution, on the ground that because an emergency 
has been declared by the Executive any action thereunder is sacrosanct. 
This doctrine is presented in its most extreme form in the present case 
where the “emergency” has been created by the device of ignoring the 
detailed statutory machinery specifically designed by the Congress for 
use in precisely the situation here presented. If the present Executive 
can seize properties and appropriate funds to force an increase in 
wages, a clear precedent will be established by which some future 
Executive can by similar arbitrary action force a decrease in wages or 
compel workers to labor for whatever hours and under whatever con- 
ditions he may choose to impose. It is not the rights of these plaintiffs 
alone which are at stake here. Our system of government has no place 
for any such concept of arbitrary power which, if once established, must 
be fatal to our liberties. . . . 


FROM THE BRIEF FOR THE GOVERNMENT 


QUESTIONS PRESENTED 


1. Whether, on the facts recited in Executive Order No. 10340 and 
established by the uncontroverted affidavits, the President had constitu- 
tional authority to take possession of plaintiffs’ steel mills in order to 
avert an imminent nation-wide cessation of steel production. 

2. Whether, in the circumstances of this case, the district court erred 
in reaching and deciding the constitutional issues on motions for pre- 
liminary injunctions. | 

3. Whether the district court erred in granting injunctive relief. 
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INTRODUCTION 


SUMMARY OF POSITION 


: 


The two issues in this case are (1) whether the district court properly 
granted injunctive relief in view of the great and urgent public inter- 
ests which impelled the President’s decision to seize the steel mills for 
the purpose of maintaining uninterrupted steel production; and (2) 
whether on the facts which the President found in the Executive 
Order, and which are established by uncontroverted affidavits, the 
President had power under the Constitution and laws to take possession 
of the plaintiffs’ steel mills in order to avert an imminent nation-wide 
cessation of steel production. 

We contend that the granting of injunctive relief by the district court 
was in clear violation of the applicable equitable principles. Plaintiffs 
had an adequate remedy at law by suit for just compensation in the 
Court of Claims.... 

On the constitutional issue we contend that under Article II of the 
Constitution the President possessed power to seize the steel mills to 
avoid a cessation of steel production which would gravely endanger the 
national interests which it is his duty to protect. Specifically, we find 
such authority in the provisions of Article II, that “the executive Power 
shall be vested in a President of the United States” (Section 1); that the 
President shall swear that he will “faithfully execute the Office” and 
will to the best of his ability “preserve, protect and defend the Constitu- 
tion of the United States” (Section 1); that he “shall be Commander- 
in-Chief of the Army and Navy of the United States” (Section 2); that 
he shall be the sole organ of the Nation in its external relations (Sec- 
tions 2 and 3); and that “he shall take Care that the Laws be faithfully 
executed” (Section 3). In a subsequent part of this brief, we shall 
_ show from 150 years of American history that the President may act as 

he did under the conditions in which he did. We shall show further 
_ that no statutory enactment even purports to deprive him of the power 
so to act. 

Underlying both sets of issues, however, are the circumstances in 
_which the President acted. None of the questions here presented can be 
_ considered in the abstract. In particular, an understanding of the nature 
of the emergency to which the President’s action was addressed is nec- 
essary to consideration of the question whether, upon a balancing of the 
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equities, the enormous damage to vital public interests which might 
result from the granting of an injunction should lead a court of equity 
to stay its hand. It is equally necessary to a consideration of the constitu- 
tional issues. For “while emergency does not create power, emergency 
may furnish the occasion for the exercise of power.” Accordingly, we 
shall at the outset describe the national interests which the President 
sought to protect and the gravity of the injury to those interests which 
impelled him to act. 

In his Executive Order, the President has made the following factual 
findings (among others) : 


Wuereas American fighting men and fighting men of other nations of the 
United Nations are now engaged in deadly combat with the forces of aggression 
in Korea, and forces of the United States are stationed elsewhere overseas for the 
purpose of participating in the defense of the Atlantic Community against aggres- 
sion; and 

Wuereas the weapons and other materials needed by our armed forces and by 
those joined with us in the defense of the free world are produced to a great ex- 
tent in this country, and steel is an indispensable component of substantially all 
of such weapons and materials; and 

Wuereas steel is likewise indispensable to the carrying out of programs of the 
Atomic Energy Commission of vital importance to our defense efforts; and 

Wuereas a continuing and uninterrupted supply of steel is also indispensable 
to the maintenance of the economy of the United States, upon which our military 
strength depends; and 


Wuergas a work stoppage would immediately jeopardize and imperil our na- 
tional defense and the defense of those joined with us in resisting aggression, and 
would add to the continuing danger of our soldiers, sailors, and airmen engaged 
in combat in the field; and 


These findings by the President describe a serious emergency. They 
have not been challenged by the plaintiffs nor contradicted by any 
findings of the district court, even assuming that they would be open to 
such challenge. Accordingly, they must be accepted as true. 

These findings make it clear that the President has not asserted the 
power to seize private property out of whim or caprice, or with some 
vague idea that such an act would promote the general prosperity or 
well-being of the country. In this case, the President found that seizur 
of the steel plants was “necessary” to avert a work stoppage in the stee 
industry with the attendant cessation of steel production which “wou 
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immediately jeopardize and imperil our national defense and the de- 
fense of those joined with us in resisting aggression, and would add to 
the continuing danger of our soldiers, sailors, and airmen engaged in 
combat in the field.” The seizure of the steel mills for this stated pur- 
pose was.in discharge of the President’s duty to take care that the laws 
be faithfully executed—the laws in this case being a comprehensive 
scheme of statutes and treaties establishing and implementing the na- 
tional policy to deter and repel aggression. Such seizure was also nec- 
essary to the effective discharge of the President's responsibilities as 
Commander in Chief of the armed forces and as the representative of 
the nation in foreign affairs. ... 


THE TAKING OF PLAINTIFFS’ PROPERTIES WAS A VALID EXERCISE 
OF AUTHORITY CONFERRED ON THE PRESIDENT BY THE 
CONSTITUTION AND LAWS OF THE UNITED STATES 


A. GENERAL NATURE OF THE AREA OF CONSTITUTIONAL POWER INVOLVED 


“* * * the constitutional question presented in the light of an emer- 
gency is whether the power possessed embraces the particular exercise 
of it in response to particular conditions * * *.” 

Given these two principles, precise analysis of the nature of the prob- 
lem presented will serve to eliminate much of the rhetoric which has 
characterized plaintiffs’ approach in these cases. It will also serve to 
sustain, beyond doubt, the validity of the action taken by the President 
on the night of April 8. On that night, the President took action, purely 
temporary in nature and subject to various limitations, to meet a criti- 
cal emergency. And he so acted in the discharge of his constitutional 
function as Chief Executive and as Commander-in-Chief, of his unique 
constitutional responsibility for the conduct of foreign affairs, and of 
his constitutional power and duty to execute the laws. In short, he 
brought to solution of the emergency the sum of his powers. 

1. Separating these elements, first, it cannot be denied that the Presi- 
dential action with which this Court is concerned is intended to be 
temporary in nature. Less than a day after the issuance of the Executive 
_ Order, the President, in a message to Congress, stated that he had un- 
- dertaken to provide for “temporary operation of the steel mills by the 
Government” and that he wanted to see Government operation “ended 
~as soon as possible.” In both of these messages to Congress, moreover, 
President Truman has expressed a readiness to abide by any program 
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or directive which Congress may enact with regard to the emergency 
situation presented by the threatened shut-down of the steel mills. 

2. That the President’s action on the night of April 8 was taken in 
response to a pressing emergency cannot seriously be questioned. 
Plaintiffs have not controverted, nor can they, the recitals of the execu- 
tive order or the supporting affidavits which were introduced on behalf 
of Secretary Sawyer in the district court. From these, and from the 
detailed statement set forth above, it is clear beyond question that the | 
President acted in a situation of national emergency in which a shut- 
off of steel supplies would have been catastrophic. Thus, putting to one 
side the fact that no issue has been raised as to the findings upon 
which the President’s action was based and assuming that such findings | 
are subject to judicial review, the President’s action was clearly based 
_ upon and directed to an emergency. This Court has stated that it will 
inquire into the correctness of such recitals only to determine “whether 
in the light of all the facts and circumstances there was any substantial 
basis” for the challenged action. This Court concluded that a constitu- 
tional emergency existed in a case in which the sole evidence was the 
bare statement of the assistant quartermaster commandeering the ships 
that “imperative military necessity requires the services of your steamers 
for a brief period.” There is no need, however, for us to labor any such 
restraints upon judicial inquiry in these cases. It is inconceivable that, 
as a matter of fact, this Court could do other than to conclude that the 
President was faced by the gravest sort of national crisis on April 8. 

3. The sources of the President’s power to act must similarly be con- 
sidered in the light of the actual situation in which the President acted. 
Whatever view might be taken, broad or narrow, as to the scope of the 
President’s function under any particular clause of Article II of the J 
Constitution, we think it clear that the complex and completely inte- } 
grated nature of the situation in which the emergency arose brought 
into play all of his powers. 

Each part of the Constitution, as well as the charter as a whole, must 
be given living and flexible meaning so that it can be ever adapted to 
vastly differing occasions in the course and development of our national 
life. “It is no answer * * * to insist that what the provision of the 
Constitution meant to the vision of that day it must mean to the vision 
of our time. If by the statement that what the Constitution meant at the 
time of its adoption it means to-day, it is intended to say that the great 
clauses of the Constitution must be confined to the interpretation which 
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the framers, with the conditions and outlook of their time, would have 
placed upon them, the statement carries its own refutation. It was to 
guard against such a narrow conception that Chief Justice Marshall 
uttered the memorable warning—‘We must never forget that it is a 
constitution we are expounding’—‘a constitution intended to endure for 
ages to come, and consequently, to be adapted to the various crises of 
human affairs.’ When we are dealing with the words of the Constitu- 
tion, said this Court in Missouri v. Holland, ‘we must realize that they 
have called into life a being the development of which could not have 
been foreseen completely by the most gifted of its begetters * * *. The 
case before us must be considered in the light of our whole experience 
and not merely in that of what was said a hundred years ago.’ ” 

Thus, even if the validity of the President’s action in these cases had 
to be resolved exclusively in terms of any one of the granting clauses of 
Article II, as plaintiffs appear to insist, we submit that each clause is 
sufficiently broadly drawn and wide in purpose to support emergency 
executive action. 

Section 1 of Article II provides that “the executive Power shall be 
vested in a President of the United States of America.” In our view, this 
clause constitutes a grant of all the executive powers of which the 
Government is capable. Remembering that we do not have a parlia- 
mentary form of Government but rather a tripartite system which con- 
templates a vigorous executive, it seems plain that Clause 1 of Article II 
cannot be read as a mere restricted definition which would leave the 
Chief Executive without ready power to deal with emergencies. Here, 
as in connection with each aspect of the President’s constitutional 
powers, a specific and compelling frame of record is provided by the 
nature of the grave crisis with which the country was faced in the 
event of a production stoppage in the steel industry. 

Again, Section 2 of Article II provides that “the President shall be 
Commander-in-Chief of the Army and Navy of the United States 
* * *” Powers stemming from the President’s position as Commander- 
in-Chief, specifically invoked in Executive Order 10340, are also clearly 
available as the basis for the challenged action in these cases. The place 
of steel at the very heart of our defense and combat activities, and those 
of our allies, is forcefully demonstrated by the material described 
above. Included in any consideration of the relationship between 
steel production and the President’s position as Commander-in-Chief 


‘must be a genuine recognition of his affirmative power in connection 
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with the safety and effectiveness of American troops in Korea. From 
this basis alone, we submit, would stem ample power to “supply an 
army in a distant field * * *,” to take whatever steps were necessary to 
insure that no condition of danger be created by reason of a failure of 
supply of steel. Perhaps the most forceful illustration of the scope of 
Presidential power in this connection is the fact that American troops 
in Korea, whose safety and effectiveness are so directly involved here, 
were sent to the field by an exercise of the President’s constitutional 
powers.... 

It is thus plain that, in the light of the circumstances which con- 
fronted the President on April 8, there could be no justification for a 
requirement that his action be seen as confined to any one of the provi- 
sions set forth in Article II. On the contrary, this power to act must be 
taken as having sprung from all the available clauses. Rigid concepts, 
comparable to notions of common law pleading, which would require. 
either the President or the Congress to specify particular powers as the 
basis for necessary and valid action, at their peril, should be taken as of 
no more value in resolving the living problems present in these cases 
than is the discredited technique of constitutional interpretation, based 
on “immutable” principles, which was employed by the court below. 

4. We have sought to show affirmatively the precise nature of the 
area of constitutional powers involved in these cases. We think it plain 
that the action to be tested must be seen as temporary in nature and 
taken in an emergency situation and must be measured against a 
variety of constitutional powers granted to the President by Article II. 
The narrow constitutional question actually presented, then, is one of 
means, whether seizure is a method available to the President, in the 
exercise of his constitutional powers, to avert a crisis of this type.... 


C. THE EXTENSIVE SYSTEM OF LAWS PROVIDING FOR NATIONAL SECURITY, 
WHICH THE PRESIDENT IS OBLIGATED TO ENFORCE, 
JUSTIFIED THE TAKING 


We have reviewed the admitted, and admittedly compelling, facts of 
the international situation which threatens intolerable risks and losses 
if American production of steel, most basic of military and industrial 
materials, should be interrupted. We have noted the comprehensive 
scheme of statutes and treaties in which the United States has by law 
pledged enormous portions of its human and material resources to cope 
with the continuing international crisis which, if it is not quite “war” 


PE rca i ; 
af ‘modern. scale, is surely not “peace, Viewed in terms of hes 

urpose, these laws make it clear that Congress hasseommitted » 
this Nation to a full-scale and increasing national defense program ‘in 
~ which the critical production of steel must not be permitted to cease. 
This necessity for steel in order to carry out the will of Congress calls 
into play, not only the President’s constitutional duty to “take Care 
that the Laws be faithfully executed,” but the whole array of the 
President’s constitutional powers and responsibilities. In short, far from 
_ being inconsistent, the measures Congress has taken to deal with the 
_ national emergency authorize and serve to demonstrate the propriety 
of the President’s action to keep the steel mills functioning. 

_ We believe, therefore, that, if it were necessary, the President’s action 
could be sustained merely as an exercise of his power and duty to_ 
execute the laws faithfully. Recognizing that steel “is the backbone of 

4 our economy’ ’ and that the steel industry “is of paramount importance 
both in peace and in war,” Congress has enacted a series of measures 
designed to chart the Nation’s course “in a struggle for survival.” The 
_ fact that the efficacy of these measures would be seriously threatened by 
“a stoppage in steel production sustains the President’s action. ... i 
Bs ‘We think the President’s mandate from Congress is clear. An inter- 
ruption or diminution in steel production means irremediable injury 

my the national defense, which the President has been solemnly charged 


a 


to ‘insure. It is true, as the steel companies have argued, that no statute. 
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